Richard Canovan
Office of the Deputy Prime Minister
4/J6 Eland House
Bressenden Place
London 
SW1E 5DU
26 May 2005
Dear Mr Canovan
Planning Control of Mezzanine and other Internal Space Additions
We write on behalf of Accessible Retail and the Shopping Park Investors Forum in response to the above consultation.  Our members, which include leading retailers and commercial property owners and investors, represent a major part of the UK retail industry with major commitments in both town centres and out-of-centre locations. A number of our members will have also written to you independently.
Our comments aim to provide a constructive basis on how best to implement the Government’s aim to control proposals for additional floor space in retail units as set out in the footnote to at paragraph 3.1 of the recently issued PPS6.   

In summary, first we point out that there have been material changes to the context in which the need for further controls was first raised.  Following this, we address the questions posed in the consultation paper and finally, we set out suggested amendments to the proposals contained in it


The Context to the Need for Controls

The context to the call for further controls is that the planning act excludes from the meaning of development internal alterations, even if such alterations increase the floor space in a building. It has been argued that this has been used by retailers to increase floor space in out-of-centre locations, and so undermine national policy objectives to promote new retail floor space in town centres. 
The argument was given weight, following the decision by a planning inspector to support a proposal for additional floor space in an appeal involving Tamworth council. The Tamworth decision, as it became known, suggested that conditions that imposed continuing restrictions on additional floor space could not be interpreted as removing the statutory rights under s55 of the Planning Act. That decision prompted a significant increase in proposals for mezzanine floors, and was the main reason given in the parliamentary debates (see Matthew Green MP and Yvette Cooper MP as recorded in Hansard) for the need for fresh controls. 
However, the decision in Tamworth has since been tested in the courts on another case, and the High Court has overturned this precedent. The Court of Appeal has refused leave to appeal, so the High Court decision now stands.  It follows that planning permissions that contain conditions setting out a maximum amount of floor space must be interpreted as a continuing restriction that prevents additional floor space without a fresh planning permission.  
Importantly, therefore, the context which led to the original call for further controls and which resulted in the consultation paper, is now materially different and unnecessary within the framework of current Planning Law.
Key Considerations and Recommendations
In the light of the above, we address the main questions set out in the consultation paper, namely:
Whether the 200 m2 threshold is an appropriate level to help achieve the Government’s objectives.

Whether a different threshold would better achieve the Government’s objectives  - alternative thresholds would have to be backed by supporting evidence.
In our view, these questions give rise to four key considerations.  
1. Can the allowed mezzanine threshold be increased so as to give flexibility to shopping centre retailers without facilitating any significant increase in competition from locations outside of established retail centres?  
Such flexibility is vital to retailers’ ability to improve competitiveness and meet emerging customer requirements.   
The justification for setting the allowable mezzanine threshold at 200 sq m is said to be based on the average size of a retail unit which we understand may have been derived, in part at least, from an analysis of VOA data entitled Shop units (A1 hereditaments) in England by size of floorspace: 2003, from which units <400 sq m accounted for 92.9 % of all shop units.  In our view, this research is misplaced and inappropriate and the decision to relate the qualifying unit size threshold to the percentage of shop units of up to 400 sq m rather than to the amount of total floor space it occupies gives a misleading impression of current retailing practice.  
We have commissioned research by King Sturge based on the Trevor Wood Data Base to test these two propositions, the results of which are set out below.  Importantly, the research shows that while 79% of retail units in shopping centres are 400 sq m or less, they account for only 22% of shopping centre floor space.  Regarding the suggested permitted mezzanine area of 200 sq m, 57% of shopping centre units are below this size accounting for only 11% of shopping centre floor space.  By comparison, in the retail warehouse sector, only 14% of all units are up to the 400 sq m qualifying size and they account for only 2% of floor space.   Furthermore, most of the 2% is taken up by restaurant uses.
These figures demonstrate that the qualifying unit size threshold can be increased to 1000 sq m without prejudicing the vitality of town centres.  Up to 1000 sq m includes 91% of all retail units in shopping centres and accounts for 35% of floor space.  However, the same threshold applied to the retail warehouse sector includes only 53% of all units occupying only 21% of floor space.  The flexibility needed in shopping centres, therefore, can be secured without opening up competition from outside to any significant extent.  Indeed, given that many of our members have holdings in shopping centres as well as out-of-centre locations, such an outcome would not be in their interests.   
Recommendation 1.
In the light of this, we recommend that:-
‘The qualifying threshold for permitted development rights to add mezzanines is set at 1000 sq allowing mezzanines of 400 sq m or 40% of retail floor space whichever is the smaller’ 
2. Should the new controls apply to floor space used for purposes ancillary to retail sales, i.e. stock storage, staff facilities and administration?  
The use of mezzanines for these purposes represents a much more efficient use of floor space. Indeed, restrictions on the freedom to construct such mezzanines would be likely to result in retailers taking storage functions off site leading to a loss of efficiency and the need for more van and lorry trips to move stock.  
Recommendation 2.
In view of this we recommend that:-
‘Permitted development rights should be extended to include the development of mezzanines used for ancillary purposes without any limit as to size’ 
3. PPS6 recognises that it is more appropriate for certain retail business models to be located outside town centres.  
These retailers also must be allowed to make qualitative improvements to enable them to continue to improve efficiency and competitiveness.  Modernising and improving retail facilities in this way is essential if stores are to continue to meet changing customer requirements.  Mezzanines are an appropriate means of achieving this aim and the proposals in the consultation paper clearly recognise this in allowing these traders permitted development rights to add mezzanines of up to 200 sq m.  However, in our view, given the very different business models which exist in out- of -centre-locations, this limit should be increased so as to be of greater practical value in maintaining improved efficiency and competitiveness.
Recommendation 3.   
To meet this aim, we recommend that:-
‘all retail units over 1000 sq m should have permitted development rights to add a mezzanine of up to 400 sq m’ 
4. Practical consequences of these recommendations

In addition to their intrinsic merit, adopting the above three recommendations would help to reduce the number of applications which have to be determined by resource constrained local planning authorities. 
Finally, for clarity, we accept that planning permission would be required for any mezzanine development seeking to exceed the permitted development thresholds set out above.

Yours Sincerely
