THE MEZZANINE REGULATIONS – AN IDEA FROM JEREMY HINDS OF PDC

Jeremy thinks we will not lose ground by admitting that it is sensible to impose controls against new floor space where it is being used to retail new ranges of goods not currently retailed from the location in question.

However, food retailers are seeking ways to compensate for significantly reduced profit margins as a result of the intense competition between the major supermarket operators. One of the principle ways they are correcting this loss of profit is to expand their market share of non-food products including, in particular, focusing on the sale of electrical goods and clothing. Therefore a joint letter to ODPM might be structured around the following two points:

· A distinction between Food and Non-Food proposals for additional floor space  

The Regulations to control additional floor space under S49 should reflect the fact that when planning consent was saught, food retailers only needed to produce evidence in support of their application for food sales. 

· The “double whammy”

Non-food proposals have all had to go through the hoops of sequential test etc together with production of all the necessary evidence to support the case to achieve the grant of consent. 

It therefore can be argued that this category of use should not be subject to the new Regulations or at least not in the same way, whereas a supermarket operator wishing to trade non-food goods should be certainly be subject to the Regulations.

Incidentally, JH believes there will not be a % restriction on additional development of mezzanines but more likely a blanket size limit.

BACKGROUND 

A. The Facts

1. The Planning & Compensation Act 2004 (the 2004 Act), received Royal
Assent on 18 May

2. The 2004 Act contains a provision at section 49 for the Secretary of
State to bring about new regulations (the S49 Regulations) that will
amend section 55 of the main planning act (the 1990 Act).

3. The 2004 Act will be brought into force on about 15th July; so
following that date, the Secretary of State could draft the S49
Regulations.

4. The S49 Regulations will first be published as a draft for public
consultation.

5. We have been told that the public consultation period will last
the usual 12 weeks. Following the consultation, the Regulations will be
published in their final form and a date will be set when they come into
force.


B. The S49 Regulations in detail

1. The Regulations empower the Secretary of State to specify that the
erection of a mezzanine floor in any building that increases the gross
floor space of a building will be development requiring planning
permission.

2. The Regulations also allow the Secretary of State to be flexible in
specifying whether the new restrictions will apply to all or any type of
building, and whether they will restrict proposals that increase
floor space above only a certain amount. 

3. The Regulations will apply to all certificates of lawfulness made
under s192 of the 1990 Act. That is, certificates for the lawfulness of
a proposed use or development (this contrasts with a certificate under
s191 of the 1990 Act that makes lawful an existing use or development). 

4. We cannot assume that the Regulations will apply on to retail
warehousing, although retail warehousing will be included in the list of
building types to which the Regulations will apply. We do not know
whether the Regulations will limit the provision of new mezzanines by a
percentage or by an absolute amount.

5. We do know that the Regulations will not apply to existing
mezzanines. We also know that they will not apply to mezzanines that
have been begun to be put in place before the Regulations come into
force.

C. When will the Regulations Come into Force?

1. We do not when this will be. The earliest date for publishing the
draft Regulations is October this year, so that means the earliest date
the Regulations can come into force is December 2004. 

2. However, I understand from the ODPM that the likely date is spring
next year, meaning that Regulations will not come into force until
summer 2005. 

D. What works have to be done now to secure rights to erect a mezzanine
after the Regulations come into force?

1. The answer is as much as possible. However, the key will be to
establish a paper trail with the council (say Building Regulations) to
demonstrate that certain works have been done. 

2. If the works can be secured by a planning permission related to
another aspect of the proposal, then the planning permission will
supercede the Regulations in any event. For example, planning permission
can be sought for a lift to service new floors; the plans accompanying
the application would show the lift shaft and new floors. If approved,
the works to implement the permission should be implemented, preserving
rights later to construct the mezzanine floors.

E. Conclusion
1. There is still uncertainty. Obtaining a certificate under s192 of the
1990 Act is of no value if no works to implement the mezzanine are not
undertaken. 

2. A better route is to start works now, and secure their completion by
 an s191 Certificate


